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STATEMENT OF THE CASE AND COURSE OF UNDERLYING PROCEEDINGS

NATURE OF THE CASE:
On June 29, 2012, pursuant to the "mail box rule, 1" an application for post conviction relief was
filed in the Kootenai County division of the First Judicial District, charging ineffective assistance of
counsel at various stages of the previous underlying proceedings. This is an appeal from the Honorable
Jay P. Gaskill's March 31, 2014 order of final judgment, summarily dismissing that same petition. 2

UNDISPUTED MATERIAL FACTS:
On September 2nd 2007 the petitioner was stopped by an Idaho State Trooper on Highway 95,
in the vicinity of Athol, Idaho, predicated on a radio request from another Idaho State police officer,
who alleged he had witnessed Hunter commit three traffic infractions in the rental vehicle he was
driving.
While what precipitated the subsequent warrantless search of the vehicle has been and continues
to be disputed, the fact that a large quantity of marijuana was discovered within the trunk of the vehicle
during that search is not in dispute.
Hunter and his sole passenger - Chase Storlie - were arrested and later charged with trafficking
in more than twenty-five (25) pounds of marijuana.

COURSE OF PROCEEDINGS PRIOR TO POST CONVICTION:
Hunter retained counsel and within a brief period lodged a motion to suppress. At the hearing
the district court granted in part and denied in part the petitioner's request to suppress; holding in the
end, however, to allow the evidence admitted.
1 See: Houston v. Lack, 487 U.S. 266, 273-76 (1988); Atkinson v. State, 131 Idaho 222 (1998).
2 Clk's R. page 449.
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Although Hunter initially plead guilty to the charge, he later changed attorneys and moved to
withdraw his guilty plea. At the hearing to withdraw, the district court granted the withdrawal of the
initial plea of guilty and allowed Hunter to renew his motion to suppress with the assistance of his
newly retained counsel.
Hunter's renewed motion to suppress was once again rejected, however; and, the petitioner
entered a conditional plea of guilty, while reserving his right to appeal the denial of his motion to
suppress.
A judgment of conviction was entered there after, and the district court imposed a unified
sentence of fifteen (15) years, ten (10) years of which was set out as determinate. A Rule 35 motion for
reduction of sentence was filed, argued and denied, and, a timely appeal lodged in the Idaho Appellate
Courts.
On June 16th the Idaho Court of Appeals issued its 2011 Unpublished Opinion No. 519, in State
of Idaho v. Wylie G. Hunter, affirming the district courts decisions in all matters. Hunter petitioned for
review in the Idaho Supreme Court but was denied, and on July 1st 2011 a final remittitur was issued.
See: Clk's R. pages 248-260, in these regards.
Here, ends the initial statement of the case and the course of the proceedings prior to Hunter's
filing for post conviction relief.
RELEVANT PROCEEDINGS FOLLOWING POST CONVICTION FILING:

Subsequent to Hunter's initial filing, and before any answer being file stamped or appointment
of counsel, an amended petition was filed, under I.R.C.P. 15(a), to correct two (2) scrivener's errors
and the omission of two potential witnesses. 3 Accompanying these initial filings were motions for
recusal for cause, judicial notice of the underlying record, release of the P.S.I., specific discovery and
3 Clks. R. page 63: Judicial notice is requested of the fact there is a disparity between the R.O.A.
dates of filing and the actual filing dates under Idaho's adoption of the "mail box" rule. See: Munson v.
State, 128 Idaho 639 (1996).
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appointment of counsel. 4 With the exception of appointment of counsel none of these motions were
ever directly ruled upon, nor noticed up for hearing by either of the court appointed counsel(s).
Prior to appointment of counsel, but following the petitioner's amended filing under the mail
box rule, the respondent filed an answer and motion for summary dismissal on July 19, 2014. 5 The
Public Defender's Office was appointed on September 21, 2012; however, after 85 plus days of no
contact with his court appointed attorney Hunter filed a motion for substitution of counsel, with
supporting appendices, on December 31, 2012. 6
Conflict counsel took over January 9, 2013, moved for and was granted certain discovery
through deposition, absent objection from the respondent. By October of 2013, Hunter unable to
convince his court appointed attorney that his initial motions for specific discovery should be noticed
up for hearing attempted to do so himself. No telephonic hearing or ruling on these filings were ever
handed down. 7 Hunter was simply ignored by both counsel and the court.
The respondent filed its motion for summary disposition in late October, with a response
submitted in the final days of December, oral arguments were held on January 28, 2014, and an Order
issued granting summary judgment on February 26, 2014. 8
Hunter filed motion(s) to proceed pro se, for a temporary stay, to alter and amend, and renewal
of his initial motion for specific discovery, with a request for a telephonic hearing, along with
supporting documentation on March 10, 2014. 9 Eight days later Hunter's counsel filed a motion for
appointment of the State Appellate Public Defender, which was granted. 10
4 Clks. R. pages 23-51, 56-59.
5 Clks. R. pages 52-55 and 60-61: Please note Hunter Responded & Objected to this filing. Clks. R.
104-111.
6 Clks. R. pages 119-133: These entries are out of order and further difficult to find due to a lack of a
Table of Contents in the Clks. R.
7 Clks. R. pages 196-240.
8 Clks. R. pages 385-398.
9 Clks. R. pages 399-429.
10 Clks. R. pages 441, ~'s 2 and 3.
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On March 31, 2014 each of Hunter's March 10, 2014 filings were denied or ignored and the
Court issued a Final Judgment 11 and ordered previously appointed counsel to continue to handle all
future matters within the district court. 12
After discussing the matter with his state appellate counsel, telephonically, Hunter elected to
waive counsel on appeal and proceed pro se on August 29, 2014. See: Appendice "A," included
herewith.
In late October of 2014, Hunter filed a Petition for a Writ of Mandate, which was subsequently
denied, and, a Motion for Temporary Stay or Alternatively an Enlargement of Time to file his initial
brief. See: Appendice "B," in these regards.
The foregoing marks the end of those proceedings subsequent to the filing of the Appellant's
original application for post conviction relief.

11 Clks. R. pages 443-450.
12 Clks. R. pages 441, 1' 2.
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ISSUES PRESENTED ON APPEAL

I.

DID THE DISTRICT COURT ERR WHEN IT FAILED TO RULE ON AND/OR TO

PROVIDE THE SPECIFIC DISCOVERY PRAYED FOR IN THE PETITIONER'S APPLICATION
FOR POST CONVICTION RELIEF; THEREBY ABROGATING HUNTER'S RIGHTS UNDER
BOTH THE IDAHO AND UNITED STATES CONSTITUTIONS TO A FULL AND FAIR HEARING
ON THE ISSUE OF SUPPRESSION OF EVIDENCE OBTAINED WITHOUT A WARRANT.?

II.

WHETHER THE DISTRICT COURT'S DECISION TO SUMMARILY DISMISS THE

UNDERLYING PETITION, ABSENT AN EVIDENTIARY HEARING, HAS DENIED THE
APPELLANT THOSE DUE PROCESS RIGHTS PROMISED UNDER ARTICLE I, SECTIONS 13
and 18 OF THE IDAHO STATE CONSTITUTION, AS WELL AS THOSE SAME RIGHTS
GUARANTEED BY THE 5THAND 14THAMENDMENTS OF THE UNITED STATES
CONSTITUTION ?

III.

HAS THE DISTRICT COURT ERRED IN ITS CONCLUSION THAT HUNTER DID NOT

SUFFER INEFFECTIVE ASSISTANCE OF COUNSEL AT HIS SECOND MOTION TO SUPPRESS
HEARING SUFFICIENT TO VIOLATE THE APPELLANT'S RIGHTS UNDER THE APPLICABLE
PORTIONS OF BOTH THE IDAHO AND UNITED STATES CONSTITUTIONS ?

INITIAL BRIEF ON APPEAL - 5

APPLICABLE STANDARDS OF LAW
A. CONTROLLING LAW ON THE UNDERLYING MATTERS OF SEARCH AND SEIZURE:

"A traffic stop by an officer constitutes a seizure of the vehicle's occupants and implicates the
Fourth Amendment's prohibition against unreasonable searches and seizures. Delaware v. Prouse, 440
U.S. 648, 653 (1979); State v. Atkinson, 128 Idaho 559, 561, 916 P.2d 1284, 1286 (Ct. App. 1996).

Under the Fourth Amendment, an officer may stop a vehicle to investigate possible criminal behavior if
there is a reasonable articuable suspicion that the vehicle is being driven contrary to traffic laws.
United States v. Cortez, 449 U.S. 411, 417 (1981); State v. Flowers, 131 Idaho 205, 208, 953 P.2d
645, 648 (Ct. App. 1998). The reasonableness of the suspicion must be evaluated upon the totality of

the circumstances at the time of the stop. State v. Fereira, 133 Idaho 474,483,988 P.2d 700, 709 (Ct.
App. 1999). The reasonable suspicion standard requires less than probable cause but more than mere

speculation or instinct on the part of the officer. id. An officer may draw reasonable inferences from the
facts in his or her possession, and those inferences may be drawn from the officer's experience and law
enforcement training. State v. Montague, 114 Idaho 319, 321, 756 P.2d 1083, 1085 (Ct. App. 1988).
Suspicion will not be found to be justified if the conduct observed by the officer fell within the broad
range of what can be described as normal driving behavior. Atkinson, 128 Idaho at 561, 916 P.2d at
1286." Exact Quote: From State of Idaho v. Wylie G. Hunter, Docket No 36728, 2011 Unpublished
Opinion No. 519, June 16, 2011; Clk's R. page 252.

B. GENERAL STANDARDS FOR POST CONVICTION PETITIONS:
A petition for post conviction relief proceeding is civil in nature, and accordingly requires proof
by the preponderance of the evidence to prevail. See: I.C. 19-4907; Baxter v. State of Idaho, 149
Idaho 859 (2010), review denied. Moreover, with but few exceptions, it is the Idaho Rules of Civil

Procedure which govern these types of matters. I.C.R 57(b); Rhoades v. State of Idaho, 148 Idaho
247 (2009).

INITIAL BRIEF ON APPEAL - 6

An application for post conviction differs, however, from an ordinary civil complaint in that the
petition must contain: (a) much more than a short and plain statement of the claim, as required under
I.R.C.P. 8(a)(l); and, (b) it must be verified with respect to those facts within the personal knowledge

of the applicant, and those affidavits, records, or other evidence supporting its allegations are to be
attached, or their absence explained. See: Charboneau v. State of Idaho, 114 Idaho 900, 816, (2007),
Baxter, id., and I.C. 19-4903, respectively.

Said otherwise, the post conviction petitioner must make factual allegations showing each
essential element of the claim, and a showing of admissible evidence must support those factual
allegations. Zepeda v. State of Idaho 152 Idaho 710 (2012). Still, those factual allegations contained
within the petition or its verified attachments are deemed to be true until controverted. Hayes v. State
of Idaho, 146 Idaho 353 (2008), rehearing and review denied.

Further, the district court may take judicial notice of the record of the underlying criminal case
in the course of reaching a decision .. See: Hays v. State of Idaho, 113 Idaho 736, 739, 745 P.2d 758,
761 (COA 1987), afrd 115 Idaho 315, 766 P. 2d 785 (1988), and State of Idaho v. Guzman, 122
Idaho 981, 842 P.2d 660 (1992), overruled on other grounds.

Lastly, unlike it's civil counterpart, an application for post conviction may be summarily
dismissed upon the court's own initiative.

See I.C.

19-4903(b).

Dismissals which fall into this

category are the functional equivalent of a summary disposition, pursuant to Rule 56 of the Idaho
Rules of Civil Procedure. See: Judd v. State of Idaho, 148 Idaho 22 (2009), review denied.

C. STANDARD OF REVIEW FOR SUMMARY JUDGMENT:
Rule 56 provides, in pertinent part, that "the judgment sought shall be rendered forthwith if the

pleadings, depositions, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact, and the moving party is entitled to judgment as a matter of
law..... " I.R.C.P. 56(c); Tolmie Farms v. J.R. Simplot Co., Inc., 124 Idaho 607 (1993); Kelly v. State
INITIAL BRIEF ON APPEAL - 7

of Idaho, 149 Idaho 517 (2010).
While supporting affidavits are not required under the Rule - at least in those cases where there
exists no genuine issue of fact - V-1 Oil Co. v. State Tax Comm'n, 122 Idaho 508, 733 P.2d 729
(1987) - unsworn affidavits are not to be accorded the probative value of a verified complaint or
answer.

Camp v. Jiminez, 107 Idaho 878, 693 P.2d 1080 (COA 1984). Furthermore, summary

judgment is not a proper remedy where the credibility of a party is at question and untested by the trier
of fact. State of Idaho v. Tamez, 116 Idaho 945, 782 P.2d 353, 354 (COA 1989), citing Argive v.
Slemaker, 107 Idaho 688, (COA 1984).
As well, summary disposition is inappropriate unless the opposing party is given an opportunity
to obtain that discovery necessary to defend against the motion itself. Merrifield v. Arave, et al., 128
Idaho 306, 912 P.2d 674 (COA 1996); Doe v. Garcia and the Sisters of the Holy Cross, 126 Idaho
1036, 895 P.2d 594 (1995). However, unlike ordinary civil matters, discovery in a post conviction
proceeding requires the court's permission and is mandated only to protect the substantive rights of an
applicant. See: I.C.R. 57(b); Raudebaugh v. State of Idaho, 135 Idaho 602, 21 P.3d 924 (2001); and
Murphy v. State, 143 Idaho 139 (2006), review denied, in this specific regard.
Whether predicated upon a motion by the opposing party or the court's own initiative, summary
judgment is appropriate only when the applicant's evidence fails to raise a genuine issue of fact, which
if resolved in the petitioner's favor would entitle him or her to the relief sought. If such a factual issue is
presented, an evidentiary hearing must be held. Baldwin v. State of Idaho 145 Idaho 148 (2008).
Finally, and as previously noted, while the facts contained within the verified petition must be
accepted as true, until controverted by the opposing party, summary judgment may still be permissible
since the court is not required to accept the applicant's conclusionary allegations, unsupported
evidence, or conclusions of law. See: State v Yakovac, 145 Idaho 437 (2008) rehearing denied, in this
particular regard.
INITIAL BRIEF ON APPEAL - 8

LEGALAND FACTUALARGUMENT
PRELIMINARY STATEMENT:
Two critical points need to be said before Hunter presents his arguments on the issues:
First, the current record before this Court, even with today's arguments, will not support a
finding that the appellant is entitled to post conviction relief by the preponderance of the evidence.
And, second, that the testimonies of more than one of the state's witnesses were not simply
misguided or irrelevant, as has sometimes been characterized during these proceedings, they were
deliberately perjurious.
Accordingly, the relief sought here today is a remand for specific discovery and a full and fair
evidentiary hearing.

I.

DID THE DISTRICT COURT ERR WHEN IT FAILED TO RULE ON AND/OR TO

PROVIDE THE SPECIFIC DISCOVERY PRAYED FOR IN THE PETITIONER'S APPLICATION
FOR POST CONVICTION RELIEF; THEREBY ABROGATING HUNTER'S RIGHTS UNDER
BOTH THE IDAHO AND UNITED STATES CONSTITUTIONS TO A FULL AND FAIR HEARING
ON THE ISSUE OF SUPPRESSION OF EVIDENCE OBTAINED WITHOUT A WARRANT?
These are the salient facts:
On at least two (2) specific occasions, the petitioner motioned for the specific discovery of the
audio-video of the stop and seizure; the evidence allegedly found in the hotel room; the records of
Mysty Whited's work as a police informant; the tapes of investigator Ted Pulver, among other requests
for production. Clk's R. 23-28; 399-424 & 400;** 428-430. Moreover, Hunter pleaded with both his
retained and post conviction counsel( s) regarding the necessity in obtaining those same records,
telephonically and through written correspondence. Clk's R. 410-17. All to no avail. (** This is not a
typo, parts of the Clk's R. have simply been published out of sequence).
The disregard of those motions, their supporting documents, and letters by two separate judges,
and at least two attorneys - absent even a telephonic hearing - constitutes abuse of discretion,
INITIAL BRIEF ON APPEAL - 9

ineffective assistance of counsel, and the waiver of the state's entitlement to the presumption of the
correctness of the facts, and, that a full and fair hearing has occurred in the state courts for the
following reasons, inter alia:
1. Both the petitioner and his co-defendant have testified (Clk's R. 43 p.1, 252, 3)
contradicting the material facts as stated by ISP Detective Morgan, ISP Trooper Sutton, and drug
informant Mysty Whited, regarding both the stop and the search. Clk's R. 253 1; Clk's R. 253
subsection 2, 2; Clk's R. 251 2, in part. The courts, however, throughout these matters have chosen
to grant credibility to the state's witnesses, rather than the appellant. Clk's R. 251 2.
2. While it is the province of the trial court to make such findings during post conviction
proceedings, absent an evidentiary hearing State of Idaho v. Valdez-Molina, 127 Idaho 102, 106
(1995), neither of the assigned judges in the instant matter were the trial court judge; and, accordingly
they do not enjoy that same latitude of unverified discretion based upon previous direct observation of
the witnesses to assign credibility. Argive v. Slemaker, 107 Idaho 688 (COA 1984).
3. There is but one unimpeachable witness to these events, and that is the audio-video tape of
the stop and subsequent search. It is the eight hundred pound gorilla in the room; and, about whom only
the appellant wishes to speak. As a point of material fact, there hasn't been a single direct denial of this
tape's existence or its content, by any respondent, throughout the entire underlying proceedings.
Perhaps this is because Idaho State Police Polices and Procedures demand that Idaho State
Troopers video tape and narrate "all traffic stops beginning with or prior to activation of emergency
lights and continuing through completion of the traffic stop, all enforcement assists with other agencies,
and when transporting prisoners or citizens." See: Idaho State Police Procedure, Section 07 .18 Video
Cameras and Related Equipment, Subsection A, B-2 and 3, attached hereto as Appendice "C."
Moreover, those same records are to be retained permanently in the State Archives. See: Appendice

"D" - ISP P&P Section 2.07, Subsection ISP Records Retention Schedule.
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4 . As for the value of any pre-hearing knowledge of Mysty Whited's work as a police drug
informant, consider this: A cursory examination of the attached Appendice "E" will reveal that
Whited's testimony from the initial suppression hearing on had no right be considered credible,
unchallenged by the sworn facts within this affidavit. Moreover, both of the post conviction judge's
rulings in this regard failed to consider the prosecutorial misconduct and Brady implications involved

by the prosecutor's chief investigator, Detective Morgan, sitting through Ms. Whited's self-serving
perjured testimony without revealing its lies regarding her drug use and other matters.
5. There was a variety of testimonial evidence provided by Detective Morgan regarding
evidence found in a hotel room previously occupied by Hunter. State v. Hunter, Docket No. 36728 3/20/09 Motion Hearing T. page 9, line 13; thru page 18 line 6. Where is that physical evidence?

Again, there is no claim by the respondent that it was destroyed, misplaced or didn't exist. So why
wasn't it provided to any of Hunter's attorneys or Hunter; particularly since Hunter has claimed it does
not reflect the testimony of the officer as to its content or intent. See: Hunter v. State Docket No.
41992 -Clk's R 67-68, subsection b.

6 . In so far as the denial of specific discovery regarding the use of a GPS on the vehicle is
concerned, the district court is misguided in its assessment of the right and the need to inquire. Absent
consent, intrusions resulting from the installation of a surveillance device to a vehicle to track a
suspect's movements constitute "searches" implicating the Fourth Amendment. See: U.S. v. Jones, 132
S. Ct. 945, 949 (2012). There are inferences in the record that such a device was being used Clk's R.26
subsection 8,8a, 8b and page.69, subsection f. Inferences which have gone uncontraverted by the

respondent and therefore must be held in the non-moving party's favor. Hayes v. State of Idaho, infra.
7. Hunter is entitled to all of the foregoing evidence to defend against summary disposition.
Doe v. Garcia and the Sisters of the Holy Cross, 126 Idaho 1036 (1995).

8. What should particularly disturb this Court in these regards is that the district court has
INITIAL BRIEF ON APPEAL - 11

chosen to respond for the state as to each of the foregoing allegations, rather then have the respondents
themselves simply deny the allegations or produce the evidence and allow it to speak for itself. Such a
posture by the district court allows the respondent to avoid the truth and yet maintain plausible
deniability of any wrong doing should further investigation reveal any unpleasant truths.
9. There is no need to go beyond this point to demonstrate the prejudice to the appellant in not
allowing specific discovery. If Hunter and his co-defendant's sworn testimony is corroborated with the
foregoing evidence and, as yet, uncontraverted material facts, the stop is illegal; and, if the stop is
illegal, suppression must be granted under the law.
I 0. Some may argue that Hunter should have submitted this evidence or at the very least cited
the appropriate portions thereof, with his initial application: They will be wrong. A pro se petitioner is
not entitled to the transcripts and/or underlying records for the preparation of his initial petition for post
conviction relief. I.C.R. 57(b); nor, does anything in the Uniform Post Conviction Procedure Act
require the defendant to obtain records from his underlying criminal case as a prerequisite to filing his
or her application for PCR. Sayas v. State of Idaho, 139 Idaho 957 (2003), rehearing and review
denied.
Furthermore, Hunter conformed to the statutes and the rules when he provided the following
verified statement and notice in his original application for relief:
"Notice is hereby provided to the Court and opposing parties, pursuant to LC. 19-4903, that the
applicant lacks both the complete record and legal expertise needed to properly prepare and present all
the applicable issues or to attach the relevant portions of the case record"
"For these reasons alone, Notice is hereby additionally given that further amendment of the
petition and specific discovery will no doubt be required to protect the substantial rights of the
petitioner. See: Petitioner's Motion for Specific Discovery and paragraphs 6 and 10, contained within
the petitioner's affidavit in support of motion to amend and the amended petition, both of which are
INITIAL BRIEF ON APPEAL - 12

submitted herewith and simultaneously filed." Clk's R. page 64 1-2.
11. There is nothing "just" about requiring a defendant to provide a certain level of proof and
than stripping him or her from the tools to do so. The above facts and arguments are reason enough for
this Court to conclude that Hunter's motion for specific discovery was necessary to protect his
substantial rights; its denial in error; and, to remand this matter to the district court for further
proceedings consistent with that conclusion.
II.

WHETHER THE DISTRICT COURT'S DECISION TO SUMMARILY DISMISS THE

UNDERLYING PETITION, ABSENT AN EVIDENTIARY HEARING, HAS DENIED THE
APPELLANT THOSE DUE PROCESS RIGHTS PROMISED UNDER ARTICLE I, SECTIONS 13
and 18 OF THE IDAHO STATE CONSTITUTION,AS WELL AS THOSE SAME RIGHTS
GUARANTEED BY THE 5TH AND 14TH AMENDMENTS OF THE UNITED STATES
CONSTITUTION ???
The Appellant respectfully submits that the arguments advanced within the first issue presented
herein and above are equally compelling here; and, Hunter hereby incorporates those same arguments
and facts, by reference, in their respective entireties.
Simply said, the law in Idaho is perfectly clear: Summary disposition of a post conviction
proceeding, without an evidentiary hearing, shall not occur if a single material fact remains in dispute.

Baxter, infra. Assuming, in arguendo, that Hunter's specific discovery further corroborates his
uncontraverted allegations, then more than one material fact remains in dispute and an evidentiary
hearing is mandatory, absent admissible evidence to the contrary. See: Hust v. State of Idaho, 147

Idaho 682 (2009), review denied, generally, in this respect.
Unless this Court can fairly pronounce, after consideration of the above points , and, the
foregoing facts regarding specific discovery, it is an a fortiori that a remand to the district court for an
evidentiary hearing is required.
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III.

HAS THE DISTRICT COURT ERRED IN ITS CONCLUSION THAT HUNTER DID NOT

SUFFER INEFFECTIVE ASSISTANCE OF COUNSEL AT HIS SECOND MOTION TO SUPPRESS
HEARING SUFFICIENT TO VIOLATE THE APPELLANT'S RIGHTS UNDER THE APPLICABLE
PORTIONS OF BOTH THE IDAHO AND UNITED STATES CONSTITUTIONS ?
It is the precepts and tenets in Strickland v. Washington, 466 U.S. 668 (1984) and United
States v. Cronic, 466 U.S. 648 (1984) that define the constitutional parameters of ineffective assistance
of counsel; and, the two (2) prong test found in Strickland 466 U.S. at 687 is the yardstick by which
the claim is most commonly measured.
This case is singularly unique because the counsel under scrunity herein has provided both the
proof and the arguments in his own words before the original trier of facts of his ineffectiveness.
James Siebe was hired after Hunter lost his first suppression hearing, and immediately filed a
motion to withdraw Hunter's guilty plea and later for a second hearing on suppression. See: State v.
Hunter, Docket No. 36728 - Clk's R. 151-155; Clk's R. 265-273. The district court granted the
motion(s) to withdraw and for a second suppression hearing, predicated on the failure of prior counsel
to properly challenge the stop, the search, and not allowing Hunter to testify, among other reasons.
State v. Hunter, Docket No. 36728 Clk's R. 238-239.
At the second hearing however, Siebe failed to call Ted Pulver, the investigator; to make any
real attempt to obtain the audio-video; to investigate the search site or traffic patterns; to ask for any
specific discovery or, to investigate Whited or Morgan, despite having won Hunter's withdrawal of plea
and the right to a second suppression hearing on basis that previous counsel had been ineffective for
failing to do much of the same. State v. Hunter, Docket No. 36728 Clk's R. 145-149. Moreover,
Siebe was given several weeks, by the district court, to acquire that evidence and prepare for the
hearing. State v. Hunter, Docket No. 36728, 3/ ?09 Hearing T. p. 93-94, lines 25 thru 12.
When Siebe was recently deposed he had this to say: That he never investigated the drug dog
used at the search scene to verify certification. James Siebe's Sworn Deposition p. 40, lines 9-11.That
INITIAL BRIEF ON APPEAL - 14

he never spoke with Richard Shabazian (the state's expert on vehicle ventilation). James Siebe's Sworn
Deposition p. 40, lines 12-14. That he never investigated the possibility of a GPS device on the vehicle.
James Siebe's Sworn Deposition p. 22, lines 3-18. That he never investigated Misty Whited. James
Siebe's Sworn Deposition p. 19-20, lines 14 thru 23. Nor, did he ever interview Hunter's co-defendant
James Siebe's Sworn Deposition p. 22-23, lines 19 thru p. 23 lines 24. That he never made a specific
request for the audio video tape. James Siebe's Sworn Deposition p. 12-13, lines 15 thru p. 13, line 20.
And, finally, Siebe didn't contact Ted Pulver because of personal animosity between the two. James
Siebe's Sworn Deposition p. 24, line 17 thru p. 23 lines 20.
Although strategic and tactical decisions by counsel will not be second guessed Hays v. State
of Idaho, 143 Idaho 88 (2006), few, if any, of the above failures can be laid upon strategic or tactical

choices.. Further, even supposing that one or two of these failures constitutes a strategic or tactical
choice, Hunter proffers they were the result of inadequate preparation and a lack of knowledge of the
law.
At the very least Hunter is entitled to an evidentiary hearing this matter before it may be dismissed.
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CONCLUSION
A full and fair suppression hearing demands the opportunity to obtain and present the evidence;
something never afforded Hunter.
Lazy lawyering, and a willingness to avoid fundamental fairness, rationalized by the fact that,
after all, there was seventy-five (75) pounds of marijuana in the trunk of the rental vehicle Hunter was
driving, has made a farce out of Hunter's conditional plea bargain and the exclusionary rule. The
circumstances in the instant matter are exactly what this judicially-created remedy was brought about to
deter - police misconduct. U.S. v. Leon, 468 U.S. 897,917 (1984); U.S. v. Calandra, 414 U.S. 338,

348 (1974).
The foregoing arguments are reason enough to remand these matters back before the district
court for specific discovery and an evidentiary hearing.
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CERTIFICATE OF FILING AND SERVICE BY MAILING

I, DO HEREBY CERTIFY and AFFIRM that the original and the required number of copies of
the petitioner's initial brief, with attachments, were served upon the Clerk of the Idaho Appellate Courts
for filing, as well as that a true and correct copy thereof has been served contemperaneously upon the
respondent, on this

day of January 2015, by placing the same in the hands of the I.S.C.C.

Paralegal, postage pre-paid, and addressed as follows:

MR. STEPHEN W. KENYON
Clerk of the Appellate Courts
IDAHO SUPREME COURT
451 West State Street
Post Office Box 83720
Boise, Idaho 83720-0001
MR. KENNETH K. JORGENSEN
Deputy Attorney General
Office of Idaho Attorney General
Post Office Box 83 720
Boise, Idaho 83 720-0005

Fetitioner-Appellant pro se
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WYLIE G. HUNTER,
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STATE OF IDAHO,

)
)
)
)
)
)
)
)

Respondent.
)
__________
)

NO. 41992
KOOTENAI CO. NO. CV 2012-4908
NOTICE OF INTENT
TO PROCEED PRO SE

The appellant, Wylie G. Hunter, provides notice that he wishes the Idaho State
Appellate Public Defender to withdraw from his case, and that he wishes to proceed
with the appeal pro se.

The appellant has advised his attorney that he wishes to

represent himself. Thereafter, the State Appellate Public defender provided him with
the following warnings.
1.

Currently, your case is being handled by a person trained in the law.
Should you elect to represent yourself, you will give up many of the
traditional benefits associated with the right to counsel.

2.

If you choose to represent yourself, the Court will still expect you to follow
all appellate rules and requirements. See Huff v. Singleton, 143 Idaho
498, 500 (2006) (recognizing that The Idaho Supreme Court adheres to
the rule that persons acting pro se (representing themselves) are held to
the same standards and rules as those represented by attorneys).
Appendix "A"
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3.

An appellant bears the burden of providing an adequate record for
appeal. This means that you would be responsible for ensuring that all
portions of the Clerk's Record and Reporter's Transcript which are
relevant to the issues you raise on appeal are contained in the appellate
record. Items contained in the district court record may or may not be
contained in the appellate record at this point.

4.

You will be required to comply with the Idaho Appellate Rules, a copy of
which may or may not be available to you while incarcerated.

5.

You will be required to file a brief which adheres to the formatting
requirements of Idaho Appellate Rules 35 and 36.

6.

You will be required to file briefs in a timely manner, and to file the proper
number of copies of the brief as designated in Idaho Appellate Rule 34.

7.

The appellate rules require that an appellant identify the specific issues to
be considered on appeal and present argument with citations to the
authorities, including statutes and parts of the transcript and record upon
which the appellant relies. You will waive (give up) an issue on appeal if
either argument or authority in support of an argument is missing from
your briefing. See State v. Zichko, 129 Idaho 259, 263 (1996). If you are
incarcerated, you may or may not have access to books containing legal
authority which supports your claims on appeal.

8.

In some appeals, though not all, the Court may wish to schedule a hearing
at which the parties can present argument on the issues raised in the
briefing. However, a defendant in a criminal case does not have the right
to appear at this hearing unless the court specifically orders the defendant
to appear. See I.C. § 19-2803. If you wish to represent yourself in this
appeal, and you wish to appear at a hearing on the appeal, you will have
to file a motion requesting that you be allowed to appear. However, in my
experience these requests are typically denied by the Court when a
person who is representing themselves is incarcerated.

After due consideration of these warnings, the Appellant has determined that he
does wish to proceed pro se, and requests that the Idaho State Appellate Public
Defender move to withdraw from this appeal.
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SUBSCRIBED and SWORN to before me, a Notary Public, on

thi;(c/

day of AUGUS;r 2014 ..

C NOTARY PUBLIC - IDAHO

***

SEAL

***

,,

Commission Expires:
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 5th day of September, 2014, served a true
and correct copy of the attached NOTICE OF INTENT TO PROCEED PRO SE by
placing a copy in the United States Mail, addressed to:
WYLIE GAIL HUNTER
INMATE# 88952
ISCC
PO BOX 70010
BOISE ID 83707
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
700 W STATE ST 4TH FLOOR
BOISE ID 83720
Hand delivered to Attorney General's mailbox at Supreme Court

____________

·}

EVAN A. SMITH
Administrative Assistant
JMC/eas
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WYLIE G. HUNTER# 88952
I.S.C.C. H Pod 216-B
Post Office Box 70010
Boise, Idaho 83707
Petitioner pro se

IN THE SUPREME COURT OF THE STATE OF IDAHO
WYLIE G. HUNTER,
Petitioner
-vsTHE HONORABLE JAY P. GASKILL,

Respondent.

STATE OF IDAHO)
)
COUNTY OF ADA)

)
)
)
)
)
)
)
)
)
)
)

Supreme Court Civil No. _ _ _ __
District Court No. CV-2012-4908
PETITION FOR A WRIT OF MANDATE
PURSUANT TO IDAHO CODE
§7- 301 et al., seq. W/APPLICATION FOR
STAY IN THE UNDERLYING APPEAL

: ss.

COMES NOW, WYLIE G. HUNTER, the petitioner pro se, in the above encaptioned cause of
action: and, who, respectfully moves this Honorable Court to issue the writ in this matter for those
reasons and on those grounds set forth further herein and below, as well as upon those facts and that
arguendo contained within the accompanying memorandum and included affidavit in support hereof;
said memorandum, affidavit and any appendices thereto being, by this reference, incorporated herein as
though set out in their respective entireties, verbatim.

I.
JURISDICTION
The petitioner is currently incarcerated in the Idaho State Correctional Center, South of the City of
Boise, and under the immediate custody and control of the Idaho Department of Corrections, as a post
PETITION FORA WRIT OF MANDATE W/APPLICATION FOR STAY - 1
Appendix "B"

trial detainee following his conditional plea of guilty in Kootenai County on charges of trafficking in
marijuana, under Idaho Code 37-2732B(a)(l)(C) and 18-204. See: State v. Hunter, Docket No. 36728
(COA6/16/11) Unpublished Op. 519.
Further, jurisdiction is conferred upon this Court under Article 5, Section 9 of the Idaho State
Constitution, as well as that statutory law found within Idaho Code 7-301 et al seq.; moreover, the
petitioner has previously and continues to challenge that portion of this incarceration which has
violated his rights under the applicable portions of both the United States and Idaho State Constitutions,
for the following reasons:

II.
STATEMENT OF THE CASE AND RELEVANT FACTS
While there are several claims involving the district court's dismissal of the underlying proceedings,
those matters will be properly presented through the normal appeal channels already in progress.
Today, the petitioner respectfully requests that this Court simply concern itself with that course of
events beginning with the filing of the petitioner's Motion to Proceed Pro se and for the return of
Petitioners' Criminal and Post Conviction case files (Clk.'s R.425) 1, the Motion to Alter or Amend
Judgment, under Rule 59(e) (Clk.'s R.427), with motion for temporary stay (Clk.'s R.426), the renewal
of petitioner's previous Motions for Specific Discovery and Judicial Notice, with a request for a
telephonic hearing (Clk.'s R.428), as well as the Memorandum and Affidavit in Support thereof, filed in
district court, March 11th 2014 (Clk.'s R.401-423) (Clk.'s R.399,424,400), 2 respectively,3 and, ending
with the district court's subsequent Orders of March 31st 2014 (Clk.'s R.441 & 447).
1 The Clk's Record referred to herein, unless otherwise noted, is that of Hunter v. State, Docket No. 41992; the underlying
appeal of Hunter's petition for post conviction relief.
2 Pages l and 3 of this affidavit are located consecutively on 399-400 in the Clerk's Record; however, page two is found
separated on page 424.
3 These dates of filing reflect the United States Supreme Court's decision in Houston v. Lack, 487 U.S. 286 (1988) and
Idaho's adoption thereof- with but two exceptions - in Munson v. Idaho, 128 Idaho 639 (1996); and Atkinson v. State, 131
Idaho 222 ( 1998), that a prisoner's documents are considered filed upon his handing them over to prison authorities, postage
prepaid, for mailing. Judicial notice is respectfully requested of this point of law and fact as it is critical in that arguendo set
out in the accompanying memorandum of points and authorities with regard to errors by the district court and counsel.
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It is strictly upon that p01iion of the record and those same Orders ignoring Hunter's right to proceed
pro se that mandamus is sought.

III.
ASSIGNMENT OF ERROR
WHETHER THE DISTRICT COURT'S REFUSAL TO ALLOW THE PETITIONER TO
PROCEED PRO SE, AFTER HAVING RULED SELECTIVELY ON THE MOTIONS BEFORE
THAT COURT ON MARCH 31, 2014, ABROGATES THE PETITIONER'S RIGHTS TO DUE
PROCESS

AND

EQUAL

PROTECTION

GUARANTEED

UNDER

THE

APPLICABLE

PORTIONS OF THE IDAHO STATE AND UNITED STATES CONSTITUTIONS.
Firmly established Idaho law reflects that the petitioner, otherwise shown as Hunter herein, has an
absolute right to proceed pro se after providing proper notice to the court of his desire to do so and
regardless of whether counsel has previously been appointed. Here, despite having filed the appropriate
motions and supporting documents to proceed pro se, the district court chose to selectively entertain
and to deny Hunter's motion to alter and amend judgment as well as his renewed motions for specific
discovery and judicial notice, while at same time ignoring his right to proceed as a pro se litigant by
enjoining Hunter to continue with the services of an attorney he had formally and legally rejected.
Specifically, the district court's language, set out within its March 31st 2014 Order for Appointment
of the State Appellate Public Defender, ordering that: " MICHAEL G. PALMER, of the law firm of
ANDERSON PALMER GEORGE & WALSH, PLLC, shall remain local counsel to represent the
Petitioner in all regards in proceedings before the First District Court in Kootenai County" is a clear
violation of Hunter's rights, constituting extraordinary circumstances, an abuse of duty, while forcing
the petitioner to proceed with his appeal absent the ability to correct mistakes in the notice of appeal,
the clerk's record, and to examine and utilize the underlying case files in the preparation of his current
appeal; files which Hunter has diligently sought but been denied since the onset of these matters 4 •
4

See: The Clk.'s R. pages 49-51 and 228, 4-5, 229, 1, inter alia, in these respects.
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Each of the foregoing allegations is more fully set out within the accompanying memorandum and
affidavit in support hereof, along with their appendices; said documents and their attachments being
incorporated herein and hereby in their respective entireties.

IV.
PRAYER FOR RELIEF

The foregoing and its supporting documentation are reason enough to request that this Court issue a
writ of mandate, directing:

1. THAT the district court remove that language complained of herein from its March 31st 2014 Order
and reissue that same order, nunc pro tune, with language allowing the petitioner to represent himself in
those matters remaining before the First Judicial District Court in Kootenai County, and with the same
rights to object to the record, to amend the notice of appeal; and, directing the return of the underlying
criminal case files:

2.

THAT, pursuant to Idaho Appellate Rule(s) 13(g), 13.2, 32 and 44, the Court issue a stay or, in the

alternative a temporary suspension, in these proceedings, which includes the briefing schedule, until
forty-five (45) days following the petitioner's receipt of his criminal case files; at which time the
appellant is directed to provide notice to this Court so that the stay or suspension may be lifted and the
underlying appeal resumed in its normal course:

3.

And, for any such other or further relief, that this Court should deem proper under these

circumstances.
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V.
VERIFICATION
I, DO HEREBY CERTIFY and AFFIRM that I am the petitioner in the above entitled cause: and,
that I have read the facts and allegations contained therein, and do hereby hereby state, under the pains
and penalties of perjury, that they are true to the best of my knowledge and belief in all things.

DATED this

d8

rd day of OCTOBER 2014.

SUBSCRIBED and SWORN to before me, a Notary Public, this~ay of OCTOBER 2014.

R VERHAGE
NOTAn'Y' PUBLIC
STATE OF IDAHO

***

SEAL

***

My Commission Expires: S!rs./Y{
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WYLIE G. HUNTER# 88952
I.S.C.C. H Pod 216-B
Post Office Box 70010
Boise, Idaho 83 707
Petitioner prose

IN THE SUPREME COURT OF THE STATE OF IDAHO

WYLIE G. HUNTER,
Petitioner
-vsTHE HONORABLE JAY P. GASKILL,

Respondent.

STATE OF IDAHO )
)
COUNTY OF ADA )

)
)
)
)
)
)
)
)
)
)
)

Supreme Court Civil No. _ _ _ __
District Court No. CV-2012-4908
AFFIDAVIT IN SUPPORT OF
WRIT OF MANDATE AND A
TEMPORARY STAY IN THE
UNDERLYING APPEAL

ss.

COMES NOW, WYLIE G. HUNTER, petitioner prose, in these proceedings; and, who after first
being duly sworn upon his oath, deposes and says:
I.

YOUR AFFIANT is a United States citizen, born o

currently incarcerated

within the Idaho State Correctional Center, South of the City of Boise, pursuant to a lawful conviction
for trafficking in marijuana, in Northern Idaho:
2. AFFIANT brings this request for a writ of mandate and a temporary stay in the underlying appeal in
good faith and absent any purpose to hinder or delay:
3. YOUR AFFIANT is presently housed in a IDOC facility that utilizes a Resource Center to meet its
access to the courts requirements. That center contains but a partial set of Idaho Codes, a few USCAs,
one or two reference materials and a limited quantity of preprinted forms. Accordingly, YOUR
AFFIDAVIT IN SUPPORT OF WRIT OF MANDATE AND A TEMPORARY STAY - 1

AFFIANT has a severely restricted ability to access relevant case law and encyclopedias of law, such as
Annotated Lawyer's Review and/or Corpus Juris Secundum.
4. Were YOUR AFFIANT called upon to provide testimony in these proceedings, AFFIANT, could
and would provide the following sworn testimony drawn from his own personal knowledge regarding
the circumstances complained of herein and herewith:
5.

YOUR AFFIANT, prior to submitting his initial application for post conviction relief, personally

v.'fote each of his previously retained attorneys, requesting the return of his case files for utilization in
constructing the AFFIANT's petition. Moreover, at substantial cost to YOUR AFFIANT's family, a
private investigator was hired to personally visit each of those attorneys or their firms, and, armed with
a power of attorney and letters of instruction authorized to retrieve those same case files. YOUR
AFFIANT hereby certifies and affirms all of these attorneys were privately retained and their
respective fees paid in full long before these events. Despite these diligent efforts and multiple contacts
none of these attorneys ever released the files sought. See: Appendice's £'L'thru"~ included herewith
and incorporated hereby in these regards.
6. AFFIANT is of the reasonable belief that as a matter of criminal and ci vii law, as well as under the
auspices of the ABA Model Code of Professional Responsibility and Idaho Rule of Professional
Conduct, YOUR AFFIANT has been and is still entitled to those same files.
7.

YOUR AFFIANT is of the further reasonable belief, predicated upon previous telephonic

conversations with his district court appointed post conviction attorney, Michael Palmer and with
YOUR AFFIANT's S.A.P.D. attorney Justin Curtis, that Palmer is and remains in personal possession
of those cumulative case files.
8.

AFFIANT submits that based upon his personal review and observation of this case's affidavits,

depositions and clerk's record that those files contain evidence necessary to his defense and the
preparation of the underlying appeal. i.e. Just a single example of this material fact is the recorded
AFFIDAVIT IN SUPPORT OF WRIT OF MANDATE AND A TEMPORARY STAY - 2

interview 1 with an exculpatory witness, Frank Gabriel, stating that no one had ever complained of those
vehicles rented by Hunter as smelling of marijuana upon return; that despite ISP officers bringing dogs
to inspect three (3) of those vehicles, none alerted on the vehicles inspected; and, that ISP Detective
Morgan told him (Gabriel) that his (Morgan's) officers would make up an excuse for pulling Hunter
over to search his vehicle. See: Clk's R. p. 47, line 16 thru p. 48, line 1-13. Hand Written Declaration of
Chase Storlie; attached to the Amended Petition for Post Conviction Relief as Appendix B.
9. AFFIANT can personally attest to the fact that Chase Storlie's rendition of the audio recording of
Frank Gabriel is completely contrary to the sworn testimony of ISP Detective Morgan and Misty Ann
Whited, both crucial witnesses at the petitioner's suppression hearing(s); making the testimony of each
subject to further scrutiny as perjurous:
10. YOUR AFFIANT, quite by accident, has recently been housed with an inmate named Sean S.
Roland, whose affidavit is included herewith and incorporated hereby as Appendix

"A: Roland's

affidavit gives further proof that Misty Ann Whited was not only a paid police informant, but contrary
to her sworn testimony at Hunter's suppression hearing on February 15, 2008, 2 she not only associated
with drug users and dealers but was as a point of fact both herself:
10. YOUR AFFIANT rented a 2007 Impala on September 2, 2007 from Avis Rental Cars in Couer d'
Alene, Idaho, and did so from an older woman that normally worked there; and, YOUR AFFIANT
hereby certifies and affirms that, contrary to Ms. Whited's sworn testimony on February 15, 2008,
Whited had nothing to do with his rental that day, nor did YOUR AFFIANT ever observe her on the
premises on that or any other day.
11. AFFIANT is that individual who copied the appendices contained herein from their original sites;

State of Idaho v. Wylie Hunter, Docket No. 36728 (COA 6/16/11) Unpublished Op. 519; Clk's R. p. 214, No. 4
reflecting the existence of the tape referenced herein. As well, See: Clk's R. p. 47, line 16 thru p. 48, line 1-13. Hand
Written Declaration of Chase Storlie; attached to the Amended Petition for Post Conviction Relief as Appendix B.
2 State v. Hunter, Docket No. 36728 (COA 6/16/1 I) Unpublished Op.: 2/15/08 Hearing Transcript p. 103, lines 1-22;
p. I 05-06, lines 12-25 and 1-4, respectively.
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(

and, YOURAFFIANT hereby certifies and affirms that each is a true and correct copy of the original in
all respects.
12. FURTHER sayeth YOUR AFFIANT naught.
DATED thisJti_ day of OCTOBER 2014.

SUBSCRIBED and SWORN to before me, a Notary Public, this~~ay of OCTOBER 2014.

R VERI-IAGE
NOTARY PUBLIC
STATE OF ID.L.HO

NOTARY ~LIC - State of IDAHO
***SEAL***
My Commission expires: S /~_/_a.
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WYLIE G. HUNTER# 88952
I.S.C.C. H Pod 216-B
Post Office Box 700 I 0
Boise, Idaho 83 707

Petitioner pro se

WYLIE G. HUNTER,

Petitioner - Appellant,

-vs-

STATE OF IDAHO,

Respondent - Appellee.

)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 41992
District Court No. CV-2012-4908
MOTION FOR TEMPORARY STAY/
SUSPENSION OF THE APPEAL WITH
AN ORDER FOR THE RETURN OF
APPELLANT'S CRIMINAL CASE FILES
OR, ALTERNATIVELY, AN EXTENSION
OF TIME IN BRIEFING SCHEDULE.

COMES NOW, WYLIE G. HUNTER, the petitioner-appellant pro se, in the above entitled cause of action; and, who,
respectfully moves this Honorable Court to allow a temporary stay/suspension in these proceedings, with an order for the
return of the appellant's criminal case files, lasting until forty-five (45) days following the receipt of those same files, at
which time these proceedings would resume their normal course; or, in the alternative, a thirty (30) day enlargement of time
on briefing, in the event that the appellant's petition for an original jurisdiction writ of mandate filed contemperaneously
with this lodging is denied.
This motion is predicated upon the Idaho Appellate Rules, the record to date, as well as those facts and that arguendo
contained within the accompanying memorandum and included affidavit in support hereof; said memorandum, affidavit and
any appendices thereto being, by this reference, incorporated herein as though set out in their respective entireties, verbatim.

MOTION FOR TEMPORARY STAY OR IN THE ALTERNATIVE AN EXTENSION OF TIME - 1

PRAYER FOR RELIEF
The foregoing and supporting documentation are sufficient reason to respectfully request that this Honorable Court issue
an Order temporarily staying these proceedings until some forty-five days following the return of the petitioner-appellant's
case files; and, directing the immediate return of those same case files from the petitioner-appellant's former attorney,
Michael Palmer.
OR, in the alternative, that this Court grant a thirty (30) day extension of time in which to file his initial briefon appeal,
thereby requiring that said brief to be filed on or before November 29, 2014, rather then the current due date of October 30,
2014.
DATED this

JB day of October 2014.
Submitted by:

.

_

~~~

W}t), G. HUN R
Petitioner-Appellant pro
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WYLIE G. HUNTER# 88952
I.S.C.C. H Pod 216-B
Post Office Box 70010
Boise, Idaho 83 707

Petitioner pro se

WYLIE G. HUNTER,

)
)

)

Petitioner - Appellant,

Supreme Court Docket No. 41992

)

)

District Court No. CV-2012-4908

)

-vs-

)
)
)

STATE OF IDAHO,

)
)
)

Respondent - Appellee.

AFFIDAVIT IN SUPPORT OF MOTION FOR
A TEMPORARY STAY/ SUSPENSION OF
APPEAL WITH ORDER TO RETURN CASE
FILES OR, ALTERNATIVELY, AN ENLARGEMENT OF TIME ON BRIEFING

)

STATE OF IDAHO)
: ss.
COUNTY OF ADA)
COMES NOW, WYLIE G. HUNTER, petitioner-appellant prose, in these matters; and, who after
first being duly sworn upon his oath, deposes and says:
1.

YOUR AFFIANT is a United States citizen, born on

currently incarcerated

within the Idaho State Correctional Center, South of the City of Boise, pursuant to a lawful conviction
of trafficking in marijuana, in Northern Idaho:
2. AFFIANT brings this request for a temporary stay in the underlying appeal and the return of YOUR

AFFIDAVIT IN SUPPORT OF MOTION FOR A TEMPORARY STAY ALTERNATIVELY, AN
ENLARGEMENT OF TIME ON BRIEFING - 1

AFFIANT's criminal case files in good faith and absent any purpose to hinder or delay:
3. YOUR AFFIANT is presently housed in a IDOC facility that utilizes a Resource Center to meet its
access to the courts requirements. That center contains but a partial set of Idaho Codes, a few USCAs,
one or two reference materials and a limited quantity of preprinted forms. Accordingly, YOUR
AFFIANT has a severely restricted ability to access relevant case law and encyclopedias of law, such as
Annotated Lawyer's Review and/or Corpus Juris Secundum. Moreover access to that same Resource
Center has been seriously restricted or the center periodically closed during the past three (3) to four (4)
weeks due to the firing of the paralegal for malfeasance.
5. Were YOUR AFFIANT called upon to provide testimony in these proceedings, however,AFFIANT,
could and would provide the following sworn testimony drawn from his own personal knowledge
regarding the circumstances complained of herein and herewith:

4.

Were YOUR AFFIANT called upon to provide testimony in these proceedings,

however,

AFFIANT, could and would provide the following sworn testimony drawn from his own personal
knowledge regarding the circumstances complained of herein and herewith:
5.

YOUR AFFIANT, prior to submitting his initial application for post conviction relief, personally

wrote each of his previously retained attorneys, requesting the return of his case files for utilization in
constructing AFFIANT's petition. Moreover, at substantial cost to YOUR AFFIANT's family, a private
investigator was hired to personally visit each of those attorneys or their firms, and, armed with a
power of attorney and letters of instruction authorized to retrieve those same case files. YOUR
AFFIANT hereby certifies and affirms all of these attorneys were privately retained and their
respective fees paid in full long before these events. Despite these diligent efforts and multiple contacts
to achieve these ends none of these attorneys ever released the files sought. See: Appendices
11

through AppendicetO included herewith and incorporated hereby in these regards.
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6. AFFIANT is of the reasonable belief that as a matter of criminal and civil law, as well as under the
auspices of the ABA Model Code of Professional Responsibility and Idaho Rule of Professional
Conduct, YOUR AFFIANT has been and is still entitled to those same files.
7.

YOUR AFFIANT is of the further belief, predicated upon his previous telephonic conversations

with his district court appointed post conviction attorney, Michael Palmer and with YOUR AFFIANT's
S.A.P.D. attorney Justin Curtis, that Palmer is and remains in personal possession of those cumulative
case files.
8.

AFFIANT submits that based upon his personal review and observation of this case's affidavits,

depositions and clerk's record that those files contain evidence necessary to his defense and the
preparation of the underlying appeal. i.e. Just a single example of this material fact is the recorded
interview 1 with an exculpatory witness, Frank Gabriel, stating that no one had ever complained of those
vehicles rented by Hunter as smelling of marijuana upon return; that despite ISP officers bringing dogs
to inspect three (3) of those vehicles, none alerted on the vehicles inspected; and, that ISP Detective
Morgan told him (Gabriel) that his (Morgan's) officers would make up an excuse for pulling
Hunter over to search his vehicle. See: Clk's R. p. 47, line 16 thru p. 48, line 1-13. Hand Written
Declaration of Chase Storlie; attached to the Amended Petition for Post Conviction Relief as Appendix

B.
9.

AFFIANT can personally attest to the fact that Chase Storlie's rendition of the audio recording of

Frank Gabriel is completely contrary to the sworn testimony of ISP Detective Morgan and Misty Ann
Whited, both crucial witnesses at the petitioner's suppression hearing(s); making the testimony of each
subject to further scrutiny as perjurious:
10. YOUR AFFIANT, quite by accident, has recently been housed with an inmate named Sean S.
I State of Idaho v. Wylie Hunter, Docket No. 36728 (COA 6/16/11) Unpublished Op. 519; Clk's R. p. 214, No. 4 reflecting
the existence of the tape referenced herein. As well, See: Clk's R. p. 47, line 16 thru p. 48, line 1-13. Hand Written
Declaration of Chase Storlie; attached to the Amended Petition for Post Conviction Relief as Appendix B.
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Roland, whose affidavit is included herewith and incorporated hereby as Appendix "A": Roland's
affidavit gives further proof that Misty Ann Whited was not only a paid police informant, but contrary
to her sworn testimony at Hunter's suppression hearing on February 15, 2008, 2 she not only associated
with drug users and dealers but was as a point of fact both herself:
1 0. YOUR AFFIANT rented a 2007 Impala on September 2, 2007 from Avis Rental Cars in Couer d'
Alene, Idaho, and did so from an older woman that normally worked there; and, YOUR AFFIANT
hereby certifies and affirms that, contrary to Ms. Whited's sworn testimony on February 15, 2008,
Whited had nothing to do with his rental that day, nor did YOUR AFFIANT ever observe Whited on
the premises on that or any other day.
11. YOURAFFIANT did not receive the S.A.P.D. service of the record until September 29, 2014; and,
the only items contained therein was the Clerk's Record and a transcript of the hearing on summary
judgment. See: Appendix"~" attached herewith and incorporated hereby.
12. AFFIANT has not sought or been granted any prior enlargements of time in these matters, nor has
YOUR AFFIANT contacted the opposing counsel in regard to these motions; however, a true and
correct copy of these filings has been served upon the proper parties, by mail, this same day:
13. AFFIANT is that individual who copied the appendices contained herein from their original
sources; and, YOUR AFFIANT hereby certifies and affirms that each is a true and correct copy of the
original in all respects.
14. FURTHER sayeth YOURAFFIANT naught.

DATED this~ day of OCTOBER 2014.

2 State v. Hunter, Docket No. 36728 (COA 6/16/11) Unpublished Op.: 2/15/08 Hearing Transcript p. 103, lines 1-22; p.
I 05-06, lines 12-25 and 1-4, respectively.
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#~~~
YvuE G. HUNTER
Petitioner-Affiant prose

SUBSCRIBED and SWORN to before me, a Notary Public, this~'eay
of OCTOBER 2014.
R VEP.H~.GE
NOTAfW PU8LIC
STATE OF IDAHO

~

AR~BLIC - State of IDAHO
***SEAL***

My Commission expires: ? /r'S/~-
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WYLIE G. HUNTER# 88952

I.S.C.C. H Pod 216-B
Post Office Box 70010
Boise, Idaho 83707
Petitioner pro se

WYLIE G. HUNTER,

Petitioner,

-vs-

THE HON. JAYP. GASKILL,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court Civil No. _ _ _ _ _ _ _ __
District Court No. CV-2012-4908
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF A
WRIT OF MANDATE AND A STAY
OF THE UNDERLYING APPEAL

COMES NOW, WYLIE G. HUNTER, the applicant in the accompanying petition for a writ of
mandate included herewith; and, who respectfully presents the following points and legal authorities in
support of his request for a writ of mandamus and temporary stay of the proceedings in the underlying
appeal pending resolution of this filing as well as the completion of any orders stemming therefrom:

I.
PRELIMINARY STATEMENT
This matter brings before the Court a request to mandate that the respondent revisit, rewrite and
reissue its March 31st 2014 Order, nunc pro tune, to grant Hunter his legal right to proceed pro se in
MEMORANDUM IN SUPPORT OF A WRIT OF MANDATE AND A STAY OF THE UNDERLYING
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each and all of those aspects of the current appeal allowed at the district level had this revised Order
occurred on March 31st 20 I 4, including the return of the petitioner's criminal case files.

II.
STATEMENT OF RELEVANT PRIOR PROCEEDINGS
On March 31, 2014 the district court ruled on the petitioner's prose Rule 59(e), and his Renewal of
Motion(s) for Specific Discovery and Judicial Notice, with a request for a telephonic hearing. Each of
these filings were summarily denied (Clk's R.447). The district court, however, ignored Hunter's
contemperaeously filed motion to replace his court appointed counsel, Michael Palmer and to proceed
pro se from that point forward, as well as disregarding his request for the return of a full box of his
legal materials. As a point of fact, the district court's Order specifically appointed the State Appellate
Public Defender's Office to appear on the appeal and ordered Palmer's continued involvement as
Hunter's local representative for all further proceedings before the district court. (Clk's R. 441, 2-3).
These are the case facts relevant to the petitioner's request for mandamus.

III.
APPLICABLE STANDARDS OF REVIEW AND ARGUMENT

A. THE RIGHT TO PROCEED PRO SE:

The right to represent one's self at trial is inviolate and includes the right to dismiss one's court
appointed attorney to do so. Farretta v. California, 422 U.S. 806 (1975) Our own courts are in
agreement with this federal conclusion. State v. Lankford, 116 Idaho 860, 781 P.2d 197 (1989) and
State of Idaho v. Clayton, 100 Idaho 896, 606 P.2d 1000 (1980) More recently the Idaho Supreme
Court has reiterated that same tenet in State of Idaho v. Hoppe, _

Idaho _ , _

P.3d _ , Docket
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No. 30302, March 25, 2004 ( Idaho Supreme Court Opinion No. 30).
While this right to self-representation extends to collateral matters under state law, there currently is
no federal constitutional right to self representation on direct appeal or thereafter, since the right to
counsel on initial direct appeal stems, not from the Sixth Amendment, but rather from the Due Process
and Equal Protection Clauses of the United States Constitution. See: Martinez v. Court of Appeals, 528
U.S. 152, 160 (2000) and United States v. James, 328 F. 3d 953, 955 (7th Circuit 2003), conjunctively.
However, Idaho law and practice accords that right to defendants throughout the spectrum of
criminal practices. State v. Averett, 142 Idaho 879, 885-86 (COA 2006).

B. STANDARDS FOR A WRIT OF MANDATE TO ISSUE.
A writ of mandamus is not a writ of right, but rather one of discretion. Moreover, the writ is an
extraordinary remedy requiring the petitioner to demonstrate a clear and indisputable entitlement. Cole
v. U.S. District Court for Dist. ofldaho, 366 F.3d 813 (2004).
Whether the writ should issue is determined on a case by case basis, weighing the following factors:
(1) the party seeking the writ has no other means, such as direct appeal, of attaining the desired relief,
(2) the petitioner will be damaged in a way not correctable on appeal, (3) the district court's order is
clearly erroneous as a matter of law, (4) the order is an oft-repeated error, or manifests a persistent
disregard for federal rules, and (5) the order raises new and important problems or issues of law of first
impression, although not all of such factors are relevant to every case. Cole, supra.
The Idaho Supreme Court has both a statutory and constitutional right to exercise its original
jurisdiction and
subsequently issue writs of mandate. See: Idaho State Constitution, Article 5, Section 9; Idaho Code 7301 et al. seq.; and Mead v. Arnell, 117 Idaho 660 (1990), respectively, in these regards. Allowance or
refusal to issue the writ is within the sound discretion of that same court. Idaho Falls Redevelopment
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Agency v. Countryman, 118 Idaho 43 ( 1990).
A \\Tit of mandamus will not lie to compel the performance of a discretionary act. Brady v. City of
Homedale, 130 Idaho 569 ( 1997). Mandamus proceeds upon the assumption that the applicant has a
immediate and complete right to the thing demanded and will not lie to coerce or control discretion of
the district court. Law v. Rasmussen, 104 Idaho 455 (1983).

C. STANDARDS FOR MOTIONS TO STAY OR SUSPEND:
Both the Idaho State Constitution and the Idaho Appellate Rules bestow jurisdiction upon this Court,
along with the power and authority, to entertain and rule on a wide variety of actions and certain
motions during the pendency of these proceeding. Among these are motions to stay and/or to suspend
the appeal process.
Idaho Appellate Rules l 3(g), 13.2, 32 and 44, specifically and conjunctively address stays and/or
suspensions of the appeal process as being within the discretion of this Court to grant.

IV.
MATERIAL FACTS AND LEGAL ARGUMENT

Here, the petitioner was entitled, as a matter oflaw, to proceed prose from the time the district court
entertained his motion to do so on March 31st 2014. Having ruled on two of the accompanying
motions to his request to represent himself, the district court was duty bound to either grant or deny
Hunter's principle motion to proceed pro se, as well as his other requests for a telephonic hearing and
the return of his case files. Instead the court forced the office of the State Appellate Public Defender's
Office on Hunter and continued the representation by Michael Palmer in all local matters.
Boldly said: By doing so, the district court effectively and illegally muzzled Hunter. The result was
that the petitioner did not officially receive the Clk's Record and Transcript until September 29, 2014,
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some thirty (30) days prior to the initial briefs due date of October 30, 2014. Sec: Affidavit of Service
1d

ii

by Justin Curtis, Appendix ~ Seven (7) plus months after the petitioner's request to proceed pro se;
and, long after the time to challenge the records on appeal or amend the notice of appeal had lapsed.
And, the petitioner has yet to be returned his case files.
Some will argue these points are simply de minimis and lack any showing of real prejudice. They
would be wrong, says Hunter.
The Clerk's Record on appeal lacks an index and contains documents separated at random. i.e: See
Affidavit in Support of Motion to Proceed Pro se, etc., pages 1 and 3 which are on p.399-400 of the
Clk's Record, while page 2 is found on page 424. Further, the preliminary issue section of the Notice of
Appeal contains an allegation that simply is not possible: "Did the District Court err by denying Mr.
Hunter's First Amended Petition for Post Conviction Relief." The district court did not deny
amendment nor could it have. The amended petition was filed before the answer and according to the
Idaho Rules of Civil Procedure amendment must be granted. Idaho law requires that Hunter be held to
the same standards and rules as those represented by counsel. See: Huff v. Singleton, 143 Idaho 498,
500 (2006) in this regard. The petitioner accepts that premise with the single caveat that he be provided
the case files presently in possession of his former counsel, Michael Palmer, in order to properly
prepare his issues on appeal. Files, which Hunter has diligently sought for many months; files that were
principally developed by attorneys privately retained and paid for; files that contain a variety of
discovery and admissible evidence, including the recording of a critical exculpatory witness, Frank
Gabriel, who has since died. This individual contradicts key sworn testimony provided by ISP
Detective Terry Morgan and Misty Whited at the suppression See: the included Affidavit in Support
hereof and its appendices for specific points of fact and proof due diligence. Finally, the petitioner is
entitled to these files legally and under the rules of professional conduct.
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The only real question that remains is whether Hunter meets the criteria for a writ of mandate; and,
the petitioner respectfully submits that he does: The district court's failure to allow Hunter to proceed
pro se, subsequent to his filings is clearly an abuse of duty and the law: Stifling the petitioner's ability
to do so and failing to order the return of Hunter's criminal case files has cost the petitioner and judicial
system months of needless delays and forbidden the petitioner the same opportunities afforded
numerous defendants over the years absent justification. The only way to right this wrong is to return
Hunter to March 31, 2014, nunc pro tune, and restart the clock.

V.
CONCLUSION
At the end of the day, it can not be said that the actions of the district court have fairly considered or
preserved the rights of the petitioner in these circumstances Forced to move forward absent the same
information and opportunities as the attorney appointed him, Hunter is doomed. What is sought here is
nothing more than a level playing field and entitled legal rights.

Accordingly, the petitioner respectfully asks for this Court to issue the writ, with an Order for a
temporary stay and directing the return of the petitioner's entire case file absent any sealed portions of
the record.

DATED this l8_ day of OCTOBER 2014.
Respectfully submitted by:
/

j/~!:k~~

W
G. HUNTER
P~r-Appellant pro se
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WYLIE G. HUNTER# 88952
I.S.C.C. H Pod 216-B
Post Office Box 70010
Boise, Idaho 83707
Petitioner prose

WYLIE G. HUNTER,

)
)

Petitioner - Appellant,

)
)

Supreme Court Docket No. 41992

)

-vs-

)
)
)

STATE OF IDAHO,

)
)

Respondent - Appellee.

)
)
)

District Court No. CV-2012-4908
MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF STAY/ SUSPENSION OF THE
APPEAL, WITH AN ORDER FOR THE RETURN
CASE FILES OR, AN ENLARGEMENT OF TIME
IN THE BRIEFING SCHEDULE

COMES NOW, WYLIE G. HUNTER, the movant pro se in the accompanying request for a temporary stay or
a suspension of the underlying appeal, as well as an Order for the return of the petitioner-appellant's criminal
case files; or, alternatively, an extension of time in the briefing schedule, and who respectfully presents the
following points and legal authorities in support of his motion:

I.
PRELIMfNARY STATEMENT

Simply said this matter seeks a temporary stay of the appeal proceedings, including the present briefing
schedule, predicated upon the fact that despite being granted pro se status and having made a diligent effort to
retrieve his criminal case files, both prior to and subsequent to the filing of his underlying application for post
conviction relief, the petitioner-appellant has been unable to do so. Those files contain evidence or the lack
thereof critical to the Hunter's arguments on appeal. See: Affidavit in Support hereof w/appendices.
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Moreover, the petitioner-appellant submits that absent access to those same files for his use in the appeal
of these proceedings a full and fair hearing on the issues is impossible.

II.
STATEMENT OF THE CASE AND RELEVANT PROCEEDINGS

Briefly, this is an appeal of a post conviction petition summarily dismissed by the district court, with the
petitioner now proceeding pro se. The necessity for a stay today stems from the district court's refusal to order
the return of the petitioner's case files and barring Hunter from proceeding pro se in further district court
proceedings.
Contemperaneously, with this filing, the petitioner has filed a petition for a writ of mandate to correct the
district court's decision in these particular regards. Should that writ be granted this filing will be voluntarily
dismissed as moot.

III.
APPLICABLE STANDARDS OF REVIEW AND ARGUMENT

A. THE RIGHT TO PROCEED PRO SE:
The right to represent one's self at trial is inviolate and includes the right to dismiss one's court appointed
attorney to do so. Farretta v. California, 422 U.S. 806 ( 1975) Our own courts are in agreement with this federal
conclusion. State v. Lankford, 116 Idaho 860, 781 P.2d 197 ( 1989) and State of Idaho v. Clayton, 100 Idaho 896,
606 P.2d 1000 ( 1980) More recently the Idaho Supreme Court has reiterated that same tenet in State
of Idaho v. Hoppe, _

Idaho _ , _

P.Jd _ , Docket No. 30302, March 25, 2004 (Idaho Supreme Court

Opinion No. 30).
While this right to self-representation extends to collateral matters under state law, there is currently no
federal constitutional right to self representation on direct appeal or thereafter, since the right to counsel on
initial direct appeal stems, not from the Sixth Amendment, but rather from the Due Process and Equal Protection
clauses of the United States Constitution. See: Martinez v. Court of Appeals, 528 U.S. 152, 160 (2000) and
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United States v. James, 328 F. 3d 953, 955 (7th Circuit 2003), conjunctively.
However, Idaho law and practice accords that right to defendants throughout the full spectrum of
criminal practices. State v. Averett, 142 Idaho 879, 885-86 (COA 2006).

FACTUAL AND LEGAL ARGUMENT

Here, the petitioner is entitled to and has been permitted to proceed pro se as a matter of both right and
request. Having taken that step, however, Idaho law requires that Hunter is held to the same standards and rules
as those represented by counsel. See: Huff v. Singleton, 143 Idaho 498, 500 (2006) in this regard.
The petitioner accepts that premise with the single caveat that he be provided the case files presently in
possession of his former counsel, Michael Palmer, in order to properly prepare his issues on appeal. Files, which
Hunter has diligently sought for many months; files that were principally developed by attorneys privately
retained and paid for; files that contain a variety of discovery and admissible evidence; and, files that the
petitioner is entitled to legally and under the rules of professional conduct See: the included Affidavit in Support
hereof and its appendices for specific points of fact.

B. STANDARDS FOR MOTIONS TO STAY OR SUSPEND:

Both the Idaho State Constitution and the Idaho Appellate Rules bestow jurisdiction upon this Court as well
as the power and authority to entertain and rule on a wide variety of actions and certain motions during the
pendency of these proceeding. Among these powers are motions to stay and/or to suspend the appeal process.
Idaho Appellate Rules 13(g), 13.2, 32 and 44, specifically and conjunctively address stays and/or
suspensions of the appeal process as being within the discretion of this Court to grant.

LEGALAND FACTUAL ANALYSIS

Until the petitioner's case files are returned to him, it is an almost impossible task for him to prepare and file
an informed brief in support of his issues on appeal since it is what's missing from the record, not what's
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included, that prevents Hunter from being able to provide proof of entitlement to an evidentiary hearing.
While a few paitial and apparent material facts have been set out within the petitioner's affidavit in
support hereof and the appendices attached thereto, absent his case files and proceeding pro se, the petitioner
will be severely hampered in constructing viable arguments.
Hunter's request that an Order issue for the return of his files, and, that he be provided a forty-five (45) day
period to review those same files to prepare and present his brief can not be said to be unreasonable. Particularly
in view of the fact that Hunter's two public defenders have spent the last eighteen plus months on this case
without investigating or interviewing even one of the three state's witnesses Hunter has alleged committed
perjury and without amending the petition to remove those allegations.

IV.
CONCLUSION

Accordingly, the petitioner respectfully asks for the Court's discretionary approval of the temporary stay
sought, including an Order directing the return of the petitioner's case files within a specified period of time. In
the event, the Court should elect to deny both the foregoing motion for a stay and the contemperaneously filed
petition for a writ of mandate, a thirty (30) day extension of time for the filing of the initial brief is hereby
sought.
DATED thist2&'. day of OCTOBER 2014.

Respectfully submitted by:

WXJAE G. HUNTER
~tioner-Appellant pro se
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CERTIFICATE OF SERVICE BY MAILING
I, DO HEREBY CERTIFY and AFFIRM that a true and correct copy of the petitioner-appellant's
motion for a stay or suspension of the appeal, and Order to return the appellant's criminal case files; or,
alternatively, for an enlargement of time on briefing, with supporting documentation have been served
upon the respondent on thisl:9-day of October 2014, by placing the same in the hands of the I.S.C.C.
ParaLegal, postage prepaid, and addressed as follows:
MR. KENNETH K. JORGENSON
Deputy Attorney General
Idaho Capital Building
Post Office Box 83720
Boise, Idaho 83720-0010
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Ir 1tioner-Appellant pro se
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IDAHO STATE POLICE PROCEDURE
07.18 VIDEO CAMERAS AND RELATED EQUIPMENT
A. General
Idaho State Police (ISP) Patrol vehicles are equipped with mobile video cameras to enhance
evidence gathering capabilities. All tapes/discs generated by ISP video or audio recording
equipment are the property of ISP and will not leave ISP premises unless directed by a court
order; copies are provided in lieu of the original recording. If a court retains jurisdiction of any
original tape/disc, a receipt will be obtained from the court.

B. Use of Video Cameras
1. Videotaping includes both visual and audio recording whenever possible.
2. Troopers videotape all traffic stops beginning with or prior to activation of emergency
lights and continuing through completion of the traffic stop, all enforcement assists with
other agencies, and when transporting prisoners or citizens.
3. Troopers narrate with the video recording prior to each stop to assist in establishing
probable cause for the stop and to assist with subsequent written documentation.
4. Troopers focus the camera on the subject whenever practical.

5. Troopers may videotape crash scenes to supplement, not replace, still photographs.
6. Commercial Vehicle Safety or Hazardous Materials (CVS/HM) Specialists:
a. video tape a driver or vehicle placed out-of-service (OOS) beginning as the Specialist
starts to explain the violations discovered during the inspection and continuing until
the Specialist fully explains the penalties for violating the OOS order and the driver
signs the inspection;
b. video tape a subject issued a citation requiring posting of a bond, beginning
immediately prior to issuing the citation and continuing through delivery of the
citation to the subject and Port of Entry personnel;
c. may suspend recording if the subject leaves the immediate presence of the Specialist
for an extended period of time.
C. Retention and Handling

I. All video and audio tape/discs are retained in accordance with ISP procedure 02.07
Records Management.

Appendix "C"
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2. When a video tape/disc is retained for evidentiary purposes, the Trooper removes the
tape/disc from the camera and processes it in accordance with ISP procedure 06.09
Evidence and Property, including proper chain of custody documentation.
3. Whenever possible, only data pertaining to that incident is retained on the tape/disc.
D. Supervisory Review

1. First line supervisors of Troopers issued video/audio equipment randomly select and
review at least one tape/disc made by their Troopers per calendar quarter to assist with
performance evaluation.

2. The supervisor documents video reviews in narrative or by completing a EH 07 18-0 I
Mobile Video Evaluation form for each tape/disc reviewed.

3. Original video tapes/discs and required reports documenting pursuits, uses of force,
violent resistance, or firearms incidents are submitted to the region Patrol Captain using
appropriate chain of custody documentation within one (1) working day of the incident.

4. Copies of video tapes/discs of disaster and emergency occurrences other than noted above
are submitted to the region Patrol Captain as soon as possible after the occurrence.
E. Non-Evidentiary Disclosure of Tapes/Discs
l. Video or audiotapes and discs may be played for prosecutors, judges, or other law
enforcement agencies with a supervisor's approval.

2. All other requests to view or listen to tapes or for copies of tapes are handled as public
record requests under ISP procedure 02.06 Public Records Requests.
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ISP RECORDS RETENTION SCHEDULE
CATEGORY
TITLE
AR
AS

cs

Archives
Associations
Case Files & Evidence
Tracking
Forensic
Blood Alcoholffoxicologv
Homicides & rape cases
All other closed laboratory
analysis files (including
drug analvsis)
Case File
Active
Closed

CA
CI
CL

co

Pre-employment Background
Investi2ations
Contracts/Agreements
Confidential Informant
Complaints
Not OPS
OPS 7 investigation
OPS - Exonerated
Sustained
Terminated under Adverse
Conditions
Committees/Conferences
Minutes, Agendas

SG#

PROGRAM

CUSTODIAN

SG0038

RETENTION
SCHEDULE
Permanent
1 vear or until need is over

SG 1630
SG 1630
SG1611A

Forensics Region
Forensics
Forensics

Major
Maior
Major

10 years
Permanent
10 years

SG 1630

Investigation & Patrol

Captain/Lt

SG 1630

Investigation & Patrol

Captain/Lt

SG 1650

HQ

Lt. Col.

While active, retain in
Region
Misdemeanors - 5 years or 2
years after the case is
adjudicated, whichever is
longer
Felonies - Permanent ; 5
years in region then to State
Archives for permanent
retention
No criminal activity 3 years
3 years

SG 1104
SG 1631

Investigation Region

Captain

Termination+ 3 vears
3 years

SG 1640

Regional Office

Captain

4 years

HO

Deoutv Director

4 Years
Termination + 4 years
Termination+ 4 years

Permanent

SG 0009

7

REASON/COMMENT

Fatals are kept
permanently
Civil suits statute of
limitations is 2 years

Use OPS 7 form and
send to Warehouse

ISP RECORDS RETENTION SCHEDULE
CATEGORY
CR
DI
EM
EN
EQ

TITLE
Correspondence
Disaster Reports
employee daily activity notes
(working papers)

SG#
SG 0018
SG 0510
SG0771

PROGRAM

All Programs

FI

Environmental
Equipment/Suoolies
Maintenance, Calibration &
Standards
-Alco Sensor
Intoxilyzer
Radar
Financial

FO
GR

Forms
Grant Files

IC

SG 0042

All

SG0032
SG 0023

Directors Office

LI

Incidents
- After Incident Review
- Pursuits
- Use of Force
Legislation records of proposed
Litigation

OR
OU

Organizational Charts
Outside Organizations/Requests

SG 0026
SG 0018

Director's Office
HQ

PA

Payroll Records

PJ
pp

LE

SG 1621
SG 1654

RETENTION
SCHEDULE

CUSTODIAN

All supervisors

Forensics & Patrol

Major

3 vears
3 vears then State Archives
Current only
Permanent
3 years
2 years after disposal of
equipment

SG 0601

3 years or after audit

SG 0108

Active
3 years after expiration, or
after audit

REASON/COMMENT

permanent retention
Destroy immediately when
evaluation signed by
employee, unless contested

chemical disposals
Kept at Regions
Current + 1 then sent to
HQ for storage and
disposal
FSO will notify when
audit complete
whichever is longer;
PG&R will notify when
audit comolete

All

5 years

oermanent

Office Specialist 2
Major

Active. then State Archives
Appeal + 1 year, then State
Archive
1 year/copy to State Archives
5 vears

SG 0901

3 years, or until audited

Projects/Events

SG 1204

3 years, or until audited

Property Leases

SG 1107

whichever is longer;
FSO will notify when
audit complete
whichever is longer;
FSO will notify when
audit complete
whichever is longer;
FSO will notify when
audit complete

Financial Specialist
Principal

FSO
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Expiration+ 3 years or until
audited

ISP RECORDS RETENTION SCHEDULE
CATEGORY
PO
PR
PU
Rlv1

TITLE
Policies/Procedures
Public Relations
Publications/Bulletins

SA
SE

Records Management
Public Records Requests
fulfilled
Public Records Requests denied
Internal Records Transmittal
Form (not transmittal to
Archives form)
Reouest for Records Disposal
Health & Safety Files
Security - visitor logs

SM

Staff Meetings

TE
TR

SG#
SG 0030
SG 1205
SG 0033

PROGRAM
Director's Office

HQ

CUSTODIAN
Office Spec. 2
PIO

All

All

RETENTION
SCHEDULE
1 year/ copy to Archives
1 year/copy to Archives
l year/copy to Archives &
State Librarv

REASON/COMMENT

(Press Releases)

1 year
SG 1655

7 months (220 days)

SG 0038

Until records are destroyed

SG 0036
SG 0765
SG13151316
SG 0022

Minutes/Agendas

SO0009

Technical Reference
Traininl!
Lesson Plans

SG0038

Captain/Manager

All

Permanent
Termination +30 vears
Per State Records Guide

ISP Procedure 05.01

2 years/original to State
Archives
3 years/original to State
Archives
1 year or until need is over

Permanent
Captain/Manager
Mgt. Asst.
Permanent
Captain/Manager
Training/POST
Training Records (includes
SG 0786
Mgt. Asst.
fitness assessment)
Mgt. Asst.
Permanent
POST
Individual Academv File
SG 0786
Permanent
Mgt. Asst.
SG 0786
POST
Individual Officer Files
(all lesson plans from all training delivered by programs/sections will be keot permanently in the Training Section.)
SG 0033

Idaho Code § 9-343

Training/POST

9

LC. section 19-5109{9)

ISP RECORDS RETENTION SCHEDULE
TV

Travel

SG 0632

FSO

VE

Vehicles

SG 08010809

Fleet

Problem Solving (agencv copv)
Fleet Accidents
Citations
Tow Rotation list

SG 0780
SG 0807
SG 1660
SG 1658

Callout Logs
- CAD (Law enforcement
activity reports)
Hepatitis B Inoculations

SG 1601B

HR
All Re!lions
All Regions
Regional
Communications
Centers
Regional
Communication
Centers
All Regions

Financial Specialist
Principal
Off. Spec. 2

3 years or after audit

HR Officer
Caotain
Cantain
Supervisor

Termination+ 5 years
5 years
3 years
2 years

Supervisor

3 years

Captain/Manager

Termination + 30 years

Per State Records Guide

Tiburon - source
document maintained
on a rolling 12 months

ISP Procedure 05.01

Region l yr/Warehouse 29 vrs

Clandestine Lab Exposure
Reports
Hazardous Material Exposure
Reports
Alcohol Licenses
Price Posting Reports

Operations HQ

Major

Termination+ 30 years

Operations HQ

Major

Termination + 30 years

SG 1516

ABC

Lt.

Permanent

SG 1516

ABC

Lt.

Permanent

Beer and Wine Reports

SG 1516

ABC

Lt.

Permanent

Electronic media which do not
contain footage of incidents for
which case reports and
corresponding case numbers
have been or will be generated.
Electronic media containing
footage of incidents for which
case reports and corresponding
case numbers have been or will
be generated

SG 1651-

All Regions

Captain

1 year

SG 1651

All Regions

Captain

same as the retention of the
corresponding case

10

To Archives after 3
years
LC. section 23-1029
To Archives after 3
vears
To Archives after 3
years
Traffic Stops

ISP RECORDS RETENTION SCHEDULE
Electronic media which may
require long term retention or
possess particularly critical
evidentiary or training value as
identified bv the region captain.

SG 0033

All Regions

Captain

ISP PROGRAMS
ABC
BCI
Brands
CJIS
CVS

AND CUSTODIANS
Lt.
Manager
Mgt. Asst.
IS Mana2er
Research Analyst
Adm. Asst. 2/Office
Specialist 2
Financial Specialist
Principal
Major
Grants Mgt.
Supv./AA 1
Maior/Lt. Col.
PIO
HR Officer
Captain/Lt
Deputy Attorney
General
Captain
Mgt. Asst./TRS I
Supervisors

Director's Office
Financial Services
Forensics
Grants & Research
HO
HO
Human Resources
Investigation Region
Legal
Patrol Regions
POST
Regional
Communication
Centers
Training

Captain/Manager

11

Permanent

If part of a lesson,
electronic media must
be kept with lesson
plan.

w~rLiE G. HUNTER# 88952
I.C.C. H Pod 216-B
Post Office Box 70010
Boise, Idaho 83707
Petitioner-Appellant pro se

IN THE SUPREME COURT OF THE STATE OF IDAHO

WYLIE G. HUNTER,

)
)

Petitioner- Appellant,
-vsTHE STATE OF IDAHO,

)

)
)
)
)
)

Respondent-Appellee.

)

Supreme Court Docket No. 41992
District Court No. CV-2012-4908

SEAN S. ROLAND'S AFFIDAVIT
IN SUPPORT OF THE ABOVE
ENTITLED CAUSES OF ACTION

)

c:-=--:--=-:::---=-=-:=-:-..,,..,...,,~-------)
ST A TE OF IDAHO)

ss.
COUNTY OF ADA)

COMES NOW, SEAN S. ROLAND, who after first being duly sworn upon his oath,
deposes and says:
1.

YOUR AFFIANT 1s a United States citizen,

currently

incarcerated within the Idaho State Correctional Center, South of the City of Boise, pursuant
to a charge of aiding and abetting a burglary in Northern Idaho:

2.

During that period of time between 2006 and January of 2008 AFFIANT resided in

Rathdrum, Idaho with his mother at 7223 W. Lund Street; and, throughout this same period
of time YOUR AFFIANT spent substantial periods of time, both as a minor and an adult, in
the company of a woman known to YOUR AFFIANT as Misty A. Whited aka. Misty Smith, at
various places including a mobile home, located at the Willow Creek Trailer Park, in
Rathdrum, where Whited aka Smith resided and within a quarter mile of YOUR AFFIANT's
own residence on Lund Street.
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3.

Were YOUR AFFiANT caiied upon to provide testimony m these proceedings,

AFFIANT, could and would provide the following sworn testimony drawn from his own
personal knowledge and direct observations regarding Misty Whited aka Misty Smith. (Herein
and after shown simply as Misty):

4.

AFFIANT was present in this same mobile home on numerous occasions when Misty

smoked methamphetamine from a home made pipe and ingested the drug orally through a
variety of methods. Although I observed Misty using other drugs, meth was her drug of
choice. Also present, during a significant portion of these same times, were other individuals
personally known to YOUR AFFIANT to be both minors and adults, many of whom engaged
in sex with Misty and the exchange of stolen property for sex and/or drugs.
5.

YOUR AFFIANT accompanied Misty on several occasions to two (2) separate pawn

shops to dispose of that accumulated stolen property, including but not limited to, DVDs,
various power tools, watches, video games, knifes, and jewelry. One of these pawn shops
was Pawn I in Hayden Lake, the other was located in Post Falls. On each of these occasions

Misty sold the items for cash, absent any attempt to simply pawn them.
6.

While accompanying Misty on these trips to dispose of this property Misty bragged

about and showed YOUR AFFIANT six (6) separate pieces of identification identifying her to
be a variety of people, among which I recall these names: Missie Clare Smith, Misty A.
Jones, Misty Whited, and Misty Smith. Misty used these same I.D. 's to sell the stolen
property at the pawn shops.
7.

As these same time frames progressed, Misty became increasingly involved with the

drugs and sex, and was apprehended more than once for shop lifting, but managed to avoid
incarceration by becoming an informant for police and telling on several people, among them:
The Clayton Family (John Cory, Cody, Tiffney, and Jane) and Keller Johnson in Rathdrum.

8.

Keller and YOUR AFFIANT were good friends; and, we both spent a great deal of

time at Misty's trailer where Misty and Keller often had sex and used drugs together. Keller
also supplied Misty with stolen property to dispose of during their relationship which went
on for a period of approximately

n1i

years.

Keller and I were sixteen ( I 6) years old at the

beginning of this time and these events.
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9.

Throughout that period of time that AFFIANT was associated with Misty, Misty

remained unemployed; and, as a point of fact, bragged to YOUR AFFIANT and others that "
she (I) don't intend to work, when she (I) can make more money through sex, drugs and
other ways."

10.

Early in 2008, Misty disappeared from the Rathdrum area and YOUR AFFIANT has

not seen nor been in contact with Misty since.

11.

FURTHER sayeth YOUR AFFIANT naught.
DATED this

J..

day of

5-('r'fC,""'l},t,' ,

2014.
,

s·.: ", ~,

I(, ( <,i,,c(
SEAN SCOTT ROLAND
Affiant

f\".,
i
I
SUBSCRIBED and SWORN to before me, a Notary Public, this l day of Seff·7'1l;~2014.
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; NOTARY PUBLIC - State of IDAHO
***SEAL***

-,_;

My Commission expires:

9_;J_Q;fv.
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January~ 2015
WYLIE G. HUNTER 88952
ISCC H Pod 216-B
Post Office Box 700 I 0
Boise, Idaho 83707
MR. STEPHEN KENYON
Clerk of Idaho Appellate Courts
IDAHO APPELLATE COURTS
451 West State Street
Boise, Idaho 83 720
RE:

Wylie G. Hunter v. State of Idaho, Supreme Court Docket No. 41992;
Appellant's Initial Briefing

Please find herewith my initial briefing on appeal. Would you be good enough to have one of your
staff lodge these documents on my behalf.
Additionally, would you kind enough to have that same individual conform the included face cover
sheet, and return that document in the self-addressed, postage prepaid envelope provided herewith.
As ever, I include my thanks for yours and your staffs help in these matters. Thank you.
Sine ely,

~~~·

~ylie G. Hunter

Encls.

C: file

